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Government of tlc District of Columbir
Public Employee Rclations Board

Inthe Matter of:

American Federation of
State, Corurty and Municipal Employees,
District Council 20, Locd 2921, AFL-CIO

Complainant,
PERB Case No. 10-U49

OpinionNo. 1424
v.

Distict of Columbia
Public Schools,

Respondent.

I}ECISION AI\[D ORDER

L Strtement of thc Csse

On August 10, 2010, ttre American Federation of State, County and Muricipal
Employees, District Council 20, Lccal 2921 f'Complainant" or "Llnion") filed an L'nfair Latror
Practice Complaint ("Complaint'), alleging that District of Columbia Rrblic Schools

f'Respndent." 
.'DCPS," or "Agency") violated D.C. Code $ 1-617.04(aXl) and (5) of the

Comprehensive Merit Pemnnel Act f'CMPA). Respondent filed an Answer to the Unfair
Labor Practice Complaint f'Answer'), denying the dlegations and asserting afErurative
defenses. (Answer at 24).

Respondent filed a Motion to Dismiss Unfair Labor Practice Complaint fMotion to
Dismiss"). Complalunt opposed Respondent's Motion to Dismiss and moved the Board for a
decision on the pleadings, which the Respondent opposed. On Augrlst 12, 2011, the Board
denied the Agency's Motion to Dismiss and denied the Union's Moticn for Preliminary Relief.
See American Federation of State, Cowty and Municipal Emplayees, Distict Council 20, I*cal
2921, AFL-CIO v. District of Columbia Public Schools,sg D.C. Reg 6526, Slip Op. No. I I I l,
PERB Case No. lGU49 (2012). The Board ordered the Parties to an expedited hearing. /d.
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On Marctr 21, 2O12, a hearing was held before Hearing Exarniner Sean Rodgers
("Hearing Exaninet'). Both Parties filed post-hearing bricfs. On August 3,2fi12, &e Hearing
Examiner issued a Repcrt and Recommendation ('Report') to the Boar4 in which he fowrd that
the Union did not meet its burden of proof that the Agency violated D.C. Code $ 1{17-0a{$(l)
and (5). (Report at 16). The Hearing Examiner recommended that the Union's Unfair Labor
Practice Complaint be disrissed with prejudice. (Report at 24).

On August 14,2A12, AFSCME filed Exceptions with the Board f'Exceptions"); and, on
August 29,2AL2,DCPS filed an Opposition to the Exceptions f'Oppositiod).

The Board adopted the Hearing Examiner's Report and Recomrreridation that the
Conaplaint's allegaticns regarding an information request were untimely filed. American
Federation of State, County and Mtmicipl Employees, District Council 20, Lacol 2921 v-

District of Columbia Public Schools,60 D.C. Reg.2602" Slip Op. No. 1363, PERB Case No. l0-
U49 (2013). The Hearing Examiner, in determining whether a timely request for impact and
effects bargaining occrrred, applied a heightened standard that rquired a "clear" demand for
bargaining, which was not eonsistent withthe Board's precedenl ld. at 8. The Board remanded
to the Hearing Examiner the issue of 'lrhether aprcper and timely request to bargain was made
by the Union." Id.

The Hearing Examiner's Rernmded Report and Recornmerdation (*Remanded Report')
isbefore the Board for dispcsition.

II. HearingExaminer's Remended Report and Recommendation

On remand, the Hearing Examiner exandned *whe&er &e Complainant requested
bargaining and whether Respondents reftsed to brgain rmder the circumstances of this case."
(Remanded Report at 2).

The Hearing Exaniner reviewed the facts conceming the meetings between the Parties
involving DCPS's evaluation system" IMPACT ?.0, and further summarized the facts eoncerning
AFSCME's representativg Michael Reichert's, meeting with DCPS's nepresentative, Mr.
McCray, at a June 22, 2010, meeting and the email communication that followed between the
Parties" as follows:

[T]he facts establish that Reichet never dernanded to bargain I&E issues
and Reichert's testimony is thar he did not use the terms '1lre shall
bargain." Furthemrorg Reichert's referral of DCPS's rcpresentatives to
IAFSCME s chief negotiatod Johnson's appointments scheduler,
Maclntosh, in e-mail communications for an appnintmenl is not
sufficiently probative to raise the inference that AFSCME demanded to
bargain I&E issues concerning IMPACT 2.0. This is particularly true'
when all ReicherL or any other AFSCME representative, had to do, at any
timq was demand to bargain I&E issues concerning IMPACT. Finally,
AFSCME provides no PERB precedent supporting the Hearing
Exarriner's acceptance of the inference thx Reichert's communications
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with DCPS representatives constituted a clear ard timely demand for l&E
bargaining over IMPACT 2.0.

(Reuuodd Rryort at 7).

The Hearing Exarriner rcviewed the r*ord based on the Board's pmedent set forth in
Internntianol Brotherhoad af Polixe Aficers, Incal 446 v. District af Columbis General
Hospital,39 D.C. Reg. 9633, Slip Op. No. 322, PERB Case No. 9l-U-14 (1992) (IBPO), and
Natiorzal Associstion of Government Employees, I*cd R3-06 v- D.C. Wder ard Sewer
Autharity,4? D-C. Reg. ?551, Slb Op N0. 635, PERB Case No. 99-U-04 (2m) {NlGtr). For
PERB Case No. 10-U-49, &e Hearing Examiaer found that "there is an absence af facts to show
any request to bmgairL *'hethcr general, specific, inplied by AFSCME or, pcssibly, inferred by
DCPS." (Remaaded Report at 7).

In AFSCME's post-haring brief, and on a conference call with the Hearing Examiner
and opposing counsel, regarding the remanded issues, AFSCME asserted that IMPACT 2.0 was
afait accomplf and &at no request for bargaining was required. (Remanded Report at 8). The
Hearing Examiner found that AFSCME's allegation &at IMPACT 2.0 was aheady complete,
prior to the Union beiog able to demand bargaining, was based on a meeting the Parties had to
discuss IMPACT ?.0 in November zAW, and that the issue was untimely raised in the August 10,

2010, Complaint. Id.

hr additioru AFSCME argued that a demand to bargain was futilg because DCPS
officials' actions were a blanket refusal to bargain. Id. The Hearing Exauriner found no factual
basis for AFSCME's futility assertion, and found that the facts AFSCME raised arose &om the
November 2ffi9 meeting, and were untimely raised in &e Complaint. ld.

The tlearing Exardner recommended that the Compliaint be dismissed with prejudice.
(Rernanded Report at 9).

III. Analysis

The Parties did not file Exceptions to &e Remandd Report for &e Board's
consideration. "Whetkr exceptions have been flld or not, the Bmrd will adopt the hearing
examiner's recommendation if it finds, upon full review of the record, that the hearing
examiner's 'analysiso and conclusions' ar€ 'rational and per'srasive."' Comcil of
School ffieers, Local 4, American Federatian of Sctnol Administators u D.C. Pablic Sclnols,
59 D.C. Reg. 6138, Slip Op. No. l0l6 at p. 6, PERB Case No. 09-U-08 (2010).

The Board deGrmines whether the Hearing Examiner's Report and Recommendation is
"reasonable, suppor0ed by the recor4 and consistent with Board precdent." American
Federation of Government Employees, l*cal 1403 v- Dis*ict of Colambia Affice of the Anorney
General,sg D.C. Reg. 3511, SIip Op. No. 873, PERB Case No. 05-U-32 and 05-UC-01 (2012).
The Boad will affirm a hearing exaninet's findings if they are ssonable and supported by the
record. See Ameriean Federotiox of Goternmew Employes, Laeal 872 v- D-C. Water and
Sewer Autharity, Slip Op. No. 702, PERB Case No. 00-U-12 (2003).
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Pursuant to Board Rule 520.11, *[tlhe party asserting a violation of the CMPA, shall have
the burden of proving the allegatiom of the cornplaint by apreponderance ofthe evidence." The
Board has held that "issues of fact conce,rning the probative value of evidence and credibility
resolutions arc reserved to the Hearing Examiner- Courllr;il af Sehaol Offieers, Loccl 4,

American Federation af Selwol Administratars u. .Disfnei of Calambia Public ,k&ools, 59 DC
Reg. 6138, Slip Op. No. 1016 at p. 6, PERB Case No. 09-U-08; Tracy Hattan v. FOPiDOC
[.abor Committee.47 D.C. Reg. 769, Slip Op. No.45l at p.4 PERB Case No. 95-U-02 (1995).

A. Request for I&E Bargaining

To reach the conclusion that AFSCME did not make a timelY request for impact and
effects bargaining" the Hearing Exarniner applied the Board's precedents in International
Bratherhood of Police Afficers, Local '{46 v- District aJ Columhia {ieneral Hospital,3g D.C.
Reg. 9633, Slip Op. No. 322, PERB Case No. 9l-U-14 (1992) $BPO),and, Nattonal Association
of Goverrcment Employees, Local R3-06 v- D.C. Water ard Sewer A*hority,47 D.C. Reg. 7551,
Slip Op. N0. 635, PERB Case No, 99-U-M (?0m) (iflcE.). The Hearing Examiner
differentiated IBPO and NIGE from PERB Case No. l0-U49, because the Parties in IBPO and
illGE did not dispute that the existence of a request for bargaining. (Remanded Report at 4).

ln IBPO, the Board held "lajny general request to bargain over a rnatter implicitly
encompasses all aspects of that matler, including the irnpact and effects of a managernent
decision that is otlerwise not bargainable." Slip Op. No. 322 atp. 3. In iiAGE,&e Board found
that "[n]otwithstandiag the lack of clarity in NAGE's demands for negotiations over the
reorganization, the Hearing Examiner concluded thag mder Board precedent, el'en a broad,
general rcqucst for bargaining 'implicitly encompasses all aspe ts of that matter, including the
impact and effect of a management decision that is othenrrise not bargainable."' Slip Op. No.
635 at p. 6. In addition, the Board stated in finding an unfair labor pmctice that "\IAGE made a
sufficient and timely rquest for bargaining on the impact and cffects of the reorganization...-'
Id.

The Hearing Examiner, Bpplying the above Board precedents, reliewed the record to
find:

AFSCME made no prcper and timely rqwst to bargain regarding the
DCPS evaluation process IMPACT 2"0. Furtlrcr, the Hearing Examiner
finds that, based on the IfAGE precedant, the facts in [PERB Case No.]
l0-U-49 do not establish that AFSCME 'made a s*fficient and timely
request for bargaining on the impact a*d effects'of IMPACT 2.0. Finally,
the Hearing Exanriner finds that &e facts establish DCPS never refusd to
bargain because it never teceived a proper and timely rcquest to bargain
from AFSCME.

(Remanded Report at 7).
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'lhe question of rtrether there has been a timely request fot impact and effect bargaining
is an issue of fact. National Associslian of Government Employees, Local Ri-06 v. D.C. Water
and Sewer Aathority, 47 D.C. Reg. 7551, Slip. Op. No. 635, PERB Case No. 99-U-M (2000).

Here, &e Hearing Examiner, applying Boad precedent, made a facnral determination that a
timely request for impact and effets bargaining did not occur. The Board finds that the Hearing
Examiner's conclusion is reasonablc, suppolted by the recor{ and consistent with Board
precedent.

B. Faff lccomplf and Futility Argument

AFSCME argued bef,are the Hearing Examiner on rcmaad th&t, "even if AFSCME made
no proper and tirnely request for hrgaining, because DCPS's decision to implement IMPACT
2.0 was a fait accompli and a demand to hrgain would be futile, no request to bargain was
legally required and DCPS violated the CMPA-" (Remanded Report at 8). AFSCMH had made
the same argument in its post-hearing brief to the Hearing Examiner. /d

The Hearing Examiner found that th factual "basis fior AFSCME's fait accompli
allegation involved e\.ents that occurred in ttrc fall of 2009 specifically arising out of a meeting
between the Partim on or about November 4. 2009.' 1d. The Hearing Examiner concluded tlat
AFSCME's Auglst 10, 2011, Complaint was untimely in regards to.allegations aris,ng from the
November 2ffi9 meeting. Id

In addition, AFSCME argrled &at it rrns futile to dennnd bargaining, because by the time
the Union leamed of the TMPACT 2.0 implementation,IMPACT 2.0 was o'set in stone, but even
if it was not DCPS cfficials determined rot to bargain and said so." @emanded Report at 9).
The Hearing Examiner found no factual evidence to support AFSCME's conelusion. Id
Further, the Hearing Examiner found that *re frctual grounds for AFSCME's futility argument
were based around the abovediscussed November 2009 meeting, which were untimely
allegations raised inthe August 10,201I Complaint. Ji{.

the Unien filed its Complaint on August 10, 2011. The Board previously considered the
timcliness of the Complaint's allegations, and found ttrat it did not have jurisdiction to consider
any allegations of actions taken pnor to April 12,2011. See American Federatian of State,
County and Municipal Emplayees, District Cauneil 20, kcal 2921 v. Distriet of Columbia
Public Schools,60 D.C. Reg. 2602, Slip Op. No. 1363, PERB Case No. l0-U-{9 (2013). The
basis for tlre Union's fait accompli and futility arguments were fourd by the Hearing Examiner
to have factually occurred during aNovember 2009 meeting. (Remanded Report at 9).

Board Rule 520.4 provides: "IJnfair labor practice conrplaints $all be filed not later than
120 days after ttre date on w-hich the alleged violations occurred." Berd Rule 520.4 is
jurisdictional and mandatory. Hoggwd v. Drsfrict af Colambia Pablic Scftoo/s, 43 D.C. Reg.
1297, Slip Op. 352, PERB Case No. 93-U-10 (1996); see also Public Emplojree Relations Board
v. D.C. Metropolitan Police Department,sg3 A.2d 641 (D.C. l99l). Hence, Board Rule 520.4
does not provide the Board with discretion to make exceptions for extending &e deadline for
initiating an action. Id. As the Union did not file its initial complaint rurtil August 10. 2011, and
its allegations perlaining to its/ail accampli and futility arguments occurred in Novembbr 2009,
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the Board finds that rk Hearing Examiner"s corplusions with respect to those arguments are
reasonable, supportd by the rccor4 and consistent with the Board's

IV. Conclnsion

The Board has reviewed the record ttrc Hearing Examiner's analysis and conclusions,
and relevant Board precedenl The Board adopts the Hearing H,xaminer's Remanded Report aod
Recommendation. The Complaint is dismissed with prejudice.

ORI}ER

IT IS HEREBY ORI}ERED THAT:

l. The C.omplaint is dismisd with prejudice.
2. Purstrant to Board Rule 559.1, this Decision and Order is final upor issuance.

BY ORI}ER OF THE PT]BLIC EMPLOYEES Rf,LATIONS BOARI}

Washington, D.C.

September 26,2t13
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